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Case No. 1316 (o) of 1962
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Objection to Claim 
[Source]

Minshu Vol. 20 No. 4: 702; Hanrei Jiho No. 442: 12; Hanrei Taimuzu No. 191: 81
[Summary of Facts]

This case involved a dispute concerning whether commercial prescription could be invoked against the execution of a loan, made under a notarial deed, more than nine years after the loan’s performance date. A lumber merchant X (Plaintiff, Intermediate Appellee, Final Appellant) borrowed \78,000 from Y (Defendant, Intermediate Appellant, Final Appellee) on terms including repayment on 29 August 1949 and a monthly interest rate of five percent and prepared a notarial deed. In a letter dated 7 March 1958, X stated it wanted Y to reduce the debt to just the principal, and it proposed that if Y did this, X would be able to repay the debt in installments by the end of that year. In July 1959, Y effected execution against X’s tangible movable assets on the basis of the notarial deed. In response X brought this action for an objection to a claim (under former Article 562 of the Code of Civil Procedure; see Article 35 of the current Civil Execution Act) on the concurrent grounds in X’s suit that the notarial deed was invalid, and that Y’s claim had been extinguished after five years by prescription (Article 522 of the Commercial Code).
Whilst the lower court found that the notarial deed did contain some false entries, it ruled that the deed was basically valid. Noting that merchants are aware that commercial debts are subject to a five-year prescription period, the Court ruled that in acknowledging the debt in the letter X forfeited the benefit of prescription, since in the absence of evidence to the contrary, the Court presumed that as a merchant X had been aware of the completion of prescription. The court therefore allowed Y’s execution for the principal and interest not exceeding 10% per annum under Article 2 of the former Interest Rate Restriction Act.
X filed a final appeal. The grounds were that it was contrary to the ‘rule of thumb’ and therefore unlawful to presume that it had forfeited the benefit of prescription in respect of the debt in question solely on the basis of its status as a merchant when it acknowledged the debt.
[Summary of Decision]

Final appeal dismissed with prejudice on the merits.
“It would appear to this Court that in the event of acknowledgment by an obligor of a debt after the completion of extinctive prescription in respect of that debt, it is an exceptional obligor who would actually be aware that prescription has been completed, and that ignorance in that regard on the obligor’s part would be more the norm. For that reason, it is proper to take the view that when an obligor acknowledges a debt after prescription of that debt is completed, it is not permissible to presume, even in respect of a merchant obligor, that such acknowledgment was made with the knowledge that prescription was completed from the mere fact that the acknowledgment was made after such completion. It follows that this Court finds that the precedent of this Court which took a different view (see First Petty Bench decision, 23 June 1960, Minshu Vol. 14 No. 8: 1498) ought to be amended.” “However, once an obligor acknowledges its debt to the obligee after the completion of prescription for that debt, it is proper to take the view that even if the obligor had no knowledge of the completion of prescription, the obligor may not thereafter invoke prescription completed in respect of that debt. That is because any assertion of prescriptive extinguishment of the debt would be incompatible with the obligor’s acknowledgement of the debt after the completion of prescription, and because the other party would also be under the belief that the obligor no longer intended to invoke prescription. It is also appropriate under the good faith principle that the obligor ought not to be allowed to invoke prescription subsequently, and nor is such a position at odds with the rationale for the system of prescription, the purpose of which is the maintenance of enduring order in society. In light of this reasoning, since, as was described above, X acknowledged the debt in this case after prescription was completed, this Court must find that X is no longer permitted to invoke prescription in respect of this debt.”
